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before the

'statutory re

Responden

In the Matter of: . ,
RICHARD A. SILVER M D

Holder of [

License No. 51 3 5 -
For the Practice of Allopathic
Medicine In the State of Al

rizona,

‘Res_pondent :

~  BEFORE THE ARIZONA MEDICAL BOARD

B No.‘ MD_-O3-'O'0'7_8 -

CONSENT AGREEMENT FOR LETTER
: ; OF REPRIMAND ‘

\

RECITALS

In the 1nterest of a prompt and Jl.ldlClOLlS settlement of the above captroned matter :

1092.07(F
holder of L

Arizona., and the Board en

of Law and
1.
herein, and|

or has Warv

(5) and ATR.S. §
ioense No. 5135 f
Order (“Conser
' Respondent h

has had the opp

t voluntanly ent

Arizona Medlcal Board (“Board”) and consrstent wrth the public 1nterest,

qulrements and responsrblhtres of the Board and under A R. S § 41-

32- 145 I(F) Richard A. Sllver M D (“Respondent”)

for the practrce of allopathrc med1cme_ n the State of -

ter into the vfollov\./ing Beeitals ‘ Findings of Fact, Conc'lusions '
)\ Agreement”) as the final drsposrtlon of this matter.

as read and understands this Consent Agreement as set forth

ortumty to dlscuss thrs Consent Agreement W1th an attorney

ed the opportumty to dlSCUSS thlS Consent Agreement wrth an attorney

=rs 1nto thlS Consent Agreement for the purpose of avordmg

the expense and uncertamty of an adrmmstratrve heanng

By entering into this Conse

Responden_t understands that he has a rightto a pubhc admlmstratlve
‘hearing concerning each and’every allegatlon set forth in the above-captroned matter, at

‘which administrative hearin: g he could present ev1dence and. cross exarmne wrtnesses

nt Agreement Respondent freely and voluntanly rehnqulshes'
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-all nght ta

‘solely for t

19

reconsider

concerning the matters set

Consent A

3.

any part of

Consent A

disciplinary action ‘against

4.
dismussal
does not c¢
jurisdictior
Responder
preclude a

or criminal

‘Agreement.

5.

or civil litigation involving

be used for

whether in

ation, appeal Ju

" Respondent
this agreement,

greement Or any

)nstltute any wa
ny other agency,
Al admissior
he final disposit;

any other regul

such an admmlstratrve heanng, as well’ as all nghts of reheanng, review,

dicial revrew or any other adn'umstratrve and/ or Jud1cral actron

forth herem Respondent afﬁrmatlvely agrees that this

greement shall be 1rrevocab1e

agrees that the Board may adopt thrs Consent Agreement or -

under A R S.§ 32- 145 l(F) Respondent understands that thrs

part of the agreement may be cénsidered in any future

him.
Respondent understands that this Consent Agreement does not constitute a

T resolutlon of other matters currently pending before the Board if any, and

ver, express or 1mphed of the Board’s statutory authonty or

1 regarding any other pendlng or future 1nvest1gat10n action or proceedmg.

1t also understands that acceptance of thrs Consent Agreement does not

subdrv1sron or ofﬁcer of thrs state from instituting other cml

proceedings .wrth respect to the ,conduct that is the subject of this Consent

s made by Respondent m this Consent Agreernent are made
on of this matter, and any related administrative proceedings
the board and Respondent. This Consent ,Agreement_ is not to

atory agency proceedings, or civil or criminal proceedings,

the State of Arizona or any other state.or federal court, except related to the

enforcement of the Consent Agreement 1tself

6. |

Agreement

Respondent acknowledges and agrees that, upon sr@ing this Consent

and returmng this document to the Board’s Executive Director, Respondent

may not revoke his accepta

N

nce of the Consent Agreement or make any modifications to

2-
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board or 1ig

the document, regardless ¢

f whether the Consent Agreement has been issued by the

Executive Director, Any modification to this original document is ineffective and void

unless mu tually approved by the partres in wntmg

A

Respondent understands that the foregomg Consent Agreement shall not |

become effectlve unless and until adopted by the Board and srgned by 1ts Executrve '

Director..

8.

- Respondent understands and agrees that if the Board does not adopt this

Consent Agreement, he will not assert as a defense that the Board’s consideration of this

Consent Agreement consti

9.

tutes bias, prejudice, prejudgment or other similar defense. _‘

Respondent ! understands that this Consent Agreernent is a public record

that may be publicly disseminated as a formal actlon of the Board, and shal] be reported |

as required

and Pr_otection Data Bank.

10.
constitutes

formal ord

disciplinary action pursuant to A.R.S. § 32- 1451
Ry ACCEPTED BY:

exeditive director under the prov1s1ons of this chapter) and.:may resultin - -

| ‘Dan Cavett, Esq.

by law to the National Practmoner Data Bank and the Healthcare Integnty

Respondent'under'stands that any violation of this Consent Agreement" '
unprofess10nal c onduct pursuant to A R.S.§ 32- 1401(25)(r)([v]101at1ng a’

er, probation, consent agreement or strpulatlon 1ssued or entered into by the

%J’ 4

Z N

3-




FACTUAL ALLEGATIONS )

| MD 03 0078 . |
1. The Board 18 the duly constrtuted authorrty for the regulatron and control of
the practrce of allopathlc medicine in the State of Anzona.

' 2 | Respondent 18 the holder of expired lkicense nurnber 5135 for the practice
of allopathic medicine in the State of Arizona. ” |

-3 | The B_o_ard initiated case number MD 03- 0078 after receiving notrﬁcanon '
ofa malpractice settlement 1nvolv1ng Respondent s care and treatment of a 44 year-old -
female pat lent (CP). , o
4 On .Octob‘er 12, 1995, CP presented to Respondent of bilateral leg pains, no -

feeling in her left b1g toe for six weeks, low back pain and part1a1 loss of feeling in her

. 18
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s,
decided he
6

- diskectomy at L3 4 and dlskectomy at L5- Sl and placed BAK cages at L3 4 and Ls- Sl
Lo 17 I my ok
-l Respondent d1d not adequately ﬁxate and stablhze a decompressrve 1am1nectorny at L3-

Al

e for three days

Respondent s

L4, L4-5, and L5-S1.

7.
(PLIF) at L

8. On August 2? 1999, R

remove the
9.  On/
10. In b

cages and repla

erformed the surgery on July 13 1999. He also performed

:e'them with larger cages.

CP s back pain progressed and on May 20, 1999, she and Respondent
would perform back surgery at L3 14, 14-L5, and L5-S1.

A July 20, 1999 x- ray report shows the postenor lumbar 1nter-body fusron
3-4 shows some rmgratron postenorly of the cages. |

espondent performed a second surgery on CP to

\ugust 9, 1999 X-1ays agam showed mlgratlon of the cages.

bth surgrcal procedures the 1nstrumentat10n of L3-L4 failed because of

R A
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CP’s condl

in the surge

the lack of

adequate fixation and destabilization at the tirne of the initial procedure, i.e.,

posterior destabihzation by 1aminectomy and facetectomy

11

studies, X-

complaints

12.].

treatment,

order to obtamn the desired

interpret th

when indicated,

Based on. the medical ewdence (history, physical examination MRI

rays, CT scans, EMG/N Cv studies) the srgmﬁcant pathology producrng the

was at L5 S1. Accordlngly, surgery at L3 L4 and L4-L5 was not mdicated
The standard of care required Respondent to adequately diagnose and treat‘
tion usmg the 1nforrnation gathered and making a decision regarding surgical
including de_termrmng the procedure(s) to be per_formed in
result. The standard of care revquired Respondent t'o properly

e information; determine the necessity of any surgical treatment; identify the

level(s) of the spine requiring treatment' and, determine the appropriate surgical

procedure
13.
adequately

for the determin ed level(s) in need of surgical intervention.

Respondent dev1ated from the standard of care because he did not o

diagnose and treat CP s condition and because he did not properly mterpret

the information. There was no chmcal evrdence of radiculopathy at the L3-L4 level or

on electro-diagnostlc studies The ﬁnding of an MRI abnormahty in the absence of

clinical:fii

iings 1s not sufﬁment to 1ndicate a need for surgical 1ntervention

Posterolateral intervertebral fusion (PLIF) wrth or w1thout BAK cages 1s not 1ndicated as

a primary p

of L3 -L4 was not 1ndlcated

positioning

the physici

not have been necessary

14.

rocedure The larmnectomy and facetectomy w1th PLIF and BAK with fusron
The second procedure of L3-L4 resulted i 1n some loss of

of the BAK cages. The L3 L4 level should have been stabilized 1f 1ncluded
Ty. No surgical procedure at the L4- L5 level was 1ndicated frorn ﬁndmgs m‘

an examination or radrologrcal studies. A second procedure of L3- L4 should -

CP was harrned because she had to undergo two operative procedures to

-5- .




"1 || correct persistent back pain, which resulted in spinal instability. CP has greater difﬁéulty ‘,
’2' with the activities of _daily‘lviving._' “ _ | | | |
3 | ALLEGATIONS OF UNPROFESSIONAL CONDUCT

4 ‘ | 1.| The Board péééeSses ‘jurisdiétion over thé sﬁbjecf ma";tér hereof and over -
5 Richard A.{Si'lver,‘ M..D‘;l(‘ Respondent”), holder of Licénsé No. 5135, for the pracﬁce of

- 6 || allopathic médicin§ m the State of Arizdna; | o | o |

7 2| Thé conduct and ciréur_nstances described éboVe constitute unprpfessio'n’a]
.8 cénduct pursuémt to AR.SL§ _32-140 1v(27)(11) - (“[coﬁducf that the Board determinés is.

9 gross'négllgencé, répéated neglige:nce resulting in harm to of the death of a p‘atie_n.t.”) .

'_ 10 | - 3. The éonducf ‘a.n‘d bcivrcurnstances described above constitﬁte unprofeésiona] .
11. coriducf »purs‘uant to A.R._S .§ 32;1401(27)(q) - (“[alny conduct 6r pfactice which is 6r |

12 || might be hannful or déngéroﬁs’ to the h‘ealth' of the patient or the pubiic,.

13 | 7| CONSENT ORDER
14| ITIS THEREFORE ORDERED that
15 ~~.1."| Respondent, ‘R‘i'charvd Al Silvér, M.D. (“Respondent”), holder of License

1'6 No. 5 135, 1s hereby issﬁed a Letter of Repn'mand for éerfonﬁing spinal surgéfy at three

21

24

17 levels without Supporting indications,.reéulting in'spinal.instability. -+ .5 . ¥
18 2. This Qrder 1s|the ﬁnal_disposition b_f case number M_D-O3-OO7'8“.. i
19| DATED AND EFFECTIVE this _/ 3 _ day of /.\rj(e,/ ,2005.

20 | - _ | '
' | ' |]ARIZONA MEDICAL BOARD
\ i\“"""'h‘, . o

i~ (SEALZ‘%; }.MEPI.C'f /of"' - .
| B S T DU /
23 R ‘g ;.,ﬁ“' By %‘% . .

- . £ TIMOTHY C.MILLER,J.D.

Executive Dir_ector_ -

25 | |

26| . e
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Original ¢
\w- day of
Arizdna Medical Board,

oubletree Ranch Road - - |
Scottsdale, Arizona 85258

9545E.D

EXECUTED .CO.PY" of the foregomg malled by U S.

0 N~

£ the foregoing filed this

,2005, with:

Certified Mail this _\\*—| day _
of hv_,\\_ ,2005 to: |
Mr. Dan Qavett, Esq. |

Cavett & Gulton, P.C.

6035 E. Grant Road

2005 td

8 || Tucson, AZ 85712- 2317|
9 | EXECUTED COPY of the foregomg malled
this W day of  Ypoan
Richard Silver, M.D.
Address of Record |
: ﬁ M\ CLD}\b 1\ o
. 14 Infchatl n\S ervc Q W '
Doc #440275 -
16
‘ 174 R ._Ig
19
21.
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